
DIVORCE AND REAL ESTATE IN ITALY.  

If you are a NON-EU citizen, getting a divorce, and you own real estate in Italy, it may 
happen that a term of your divorce is represented by the assignment of some property 
to one of the spouses.  

Problems may arise when the decision is issued by a Judge in a State different from the 
State in which the property is located.  

Legal counsel Claudia Bortolani, founder partner of Legal Grounds dealt with this case 
that may be of interest to you.  

The case. A married couple (both NON-EU citizens, an American and a Russian) 
residing in a NON-EU country (Russia) purchased a property in Italy. A few years later, 
they got divorced and had the local NON-EU Court declare that their marital status had 
terminated. Subsequently, after the divorce, one of the former spouses filed a legal 
action for the division of the assets owned in community property, and a settlement 
was reached a few months later.  

The settlement agreement concerned all of their community property, and it was 
“validated”, with a final judicial decision by the local Court not subject to further 
appeal, shortly thereafter. The settlement agreement incorporated the final and 
binding agreements of the former spouses with respect the division of all of the assets 
acquired during the period of validity of their marriage, including the assignment in full 
to one of the two of a beautiful villa in Italy. 

The question arose once the spouse assignee wished to have the balance of the 50% 
of the property transferred to him as a result of the settlement understandings 
registered under his name in Italy.  

Would a filing with the Land Registry be sufficient or does Italian law require a 
specific legal proceedings in order to have the foreign judicial decision recognized in 
Italy?  

In this case, the “reciprocity condition” between Italy and the NON-EU country was 
met.   

Our law firm argued that a sort of “automatic recognition” in this case applied. It was 
not easy to have it done, as offices tend to be very conservative on the application of 
any “automatic” system, but we eventually made it. This is how.  

*** * *** 

The matter of recognition of foreign judgments is governed mainly by the Italian 
Statute on Private International Law of 31 May 1995, No. 218 (hereinafter, the “Law 
218/1995”). International Treaties between Italy and the NON-EU country where the 
decision approving the settlement was issued may also apply.  
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The main issue was to clarify whether art. 64 of Law 218/1995 was sufficient to 
request (and oblige) the Land Registry to register the transfer of the 50% of the 
property under the assignee’s name so that he be the owner of 100% of it or, on the 
contrary, if a judicial proceedings before the Italian Court of Appeal declaring the 
validity of the foreign decision was necessary.  

Art. 64 of the Law 218/1995 on “Recognition of foreign judgments” provides that, at 
certain conditions, “A judgment rendered by a foreign authority shall be recognized in 
Italy without requiring any further proceedings (…)”. In particular, according to such 
article:  

 “1. A judgment rendered by a foreign authority shall be recognized in Italy 
without requiring any further proceedings if: 

a) the authority rendering the judgment has jurisdiction pursuant to the 
criteria of jurisdiction in force under Italian law;  

b) the defendant was property served with the document instituting the 
proceedings pursuant to the law in force in the place where the proceedings were 
carried out, and the fundamental rights of the defense were complied with;  

c) the parties proceeded to the merits pursuant to the law in force in the 
place where the proceedings were carried out, or default of appearance was 
pronounced in pursuance of that law;  

d) the judgment has become final according to the law in force in the place 
where it was pronounced;  

e) the judgment does not conflict with any other final judgment pronounced 
by an Italian court/authority;  

f) no further proceedings are pending before an Italian Court between the 
same parties and on the same subject, which was initiated before the foreign 
proceedings;  

g) the provisions of the judgment do not conflict with the requirements of 
public policies”.  

In addition Art. 67 of Law 218/1995, specifically with reference to enforcement of 
foreign decisions and rulings related to voluntary jurisdiction, provides:  

 “1. Whenever foreign judgments or rulings related to voluntary jurisdiction 
are not complied with or challenged as to their recognition, as well as forceable 
execution is required, any person concerned may request the Court of Appeal of the 
District where enforcement is sought to determine the prerequisites for recognition.  

1-bis The disputes under par. 1 are disciplined by art. 30 of the legislative 
decree 1 September 2011, no. 150. 
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2. The foreign judgment or voluntary jurisdiction ruling, together with the 
ruling acceding to the request referred to under par. 1, shall entitle to enforcement 
and forceable execution.  

3. If the foreign judgment or ruling is challenged during a proceedings, the 
Court entrusted shall render a decision effective only in relation to this sole 
proceedings”. 

From an analyses of the two articles above, it is evident that the recognition of foreign 
judgments is required, under Italian law, only when they are not complied with 
spontaneously, when they are contested, or, again, when it is necessary to proceed to 
their forceable execution. In these cases, the Italian system requires an “exequatur 
proceedings”, where, on the opposite, for final decisions with no need of forceable 
execution, the recognition may be “automatic”.  

The legal provisions above, also, shall be read together with articles 65 e 66 of Law 
218/1995. In particular, Art. 65 - which deals with foreign decisions regarding the 
capacity of the natural persons, family relationships, or other persons rights - and Art. 
66 which concerns foreign judgment of “voluntary jurisdiction”. Both articles, in fact,  
grant an “automatic recognition” on condition that the decisions are not against public 
policy, and that due process principles have not been violated.  

With reference to our case, Art. 66 is relevant as our law firm was retained in order to 
register in Italy a settlement agreement for the division of certain assets located in 
Italy between former spouses, and the agreement was already validated by a foreign 
Judge. In such case, the validated agreement would fall within the “voluntary 
jurisdiction decisions” because the “validation” by the Judge does not have the 
purpose to decide a dispute, but rather to confirm the private understandings already 
agreed by the parties.  

Pursuant to Art. 66 of Law 218/1995, the foreign decision could be recognized without 
the need of any further and additional proceedings, provided it was issued by a foreign 
authority of the State having jurisdiction pursuant to Law 218/1995.  

In fact, in the case at stake, by a joint application of Art. 3 (Jurisdiction), 9 (Voluntary 
Jurisdiction) and 32 (Jurisdiction on marriage dissolution) of Law 218/1995, it is clear 
how Italian jurisdiction could not be of any relevance, where the jurisdiction of the 
NON-EU foreign Judge could not be contested as the Judge of the State of habitual 
dwelling of the family.  

In conclusion, our firm achieved to register with the Land Registry Archives the foreign 
decision containing the former spouses settlement agreement without a legal 
proceedings, but simply filing the decision with an Italian notary.   

This result was much appreciated where a legal proceedings would have damaged our 
client that was no longer in good terms with his former wife and, potentially, it could 
have triggered new requests and claims.  


